
Extract from Hansard 
[COUNCIL - Wednesday, 21 March 2007] 

 p448d-452a 
Hon Giz Watson; Hon Sue Ellery 

 [1] 

CRIMINAL LAW AND EVIDENCE AMENDMENT BILL 2006 
Second Reading 

Resumed from 20 March. 

HON GIZ WATSON (North Metropolitan) [7.33 pm]:  I wanted to return to my comments on clause 10 of the 
Criminal Law and Evidence Amendment Bill 2006.  Having had the opportunity to revisit my notes, I realised 
there was a matter relating to clause 10 that I should put on the record.  Clause 10 deals with cases of sexual 
assault.  I have already commented that we are happy with the proposal to remove the term “relationship”.  We 
are concerned about the many cases of historic sexual abuse that have not been addressed by the Director of 
Public Prosecutions.  I revisited some of the questions I asked on these matters in 2005.  The answers revealed 
that in 2005 the department received information about 270 cases of allegations of sexual abuse and prosecuted 
133 cases while 93 cases were still awaiting trial.  According to the explanatory memorandum, this bill seeks to 
remove the requirement that specific dates or circumstances for each offence be provided in a case.  By quoting 
the number of cases of allegations of sexual abuse that have not been prosecuted, I acknowledge that bringing 
prosecutions in this area is notoriously tricky.  I believe that this bill seeks to address that problem.   
I bring to the house’s attention the submission I received from the Criminal Lawyers’ Association of Western 
Australia, which I have referred to previously, by way of a letter dated 21 September 2006 addressed to the 
Attorney General and copied to me.   

In relation to this clause the letter states - 
However, the Association is vehemently opposed to any changes to the law which would reduce the 
State’s obligation to provide particulars to an accused. 
It is difficult enough as it is for a person charged with a sexual assault to properly defend a charge under 
this section as the State is not presently required to specify actual dates and times. 
Even where some particulars are provided, it is not uncommon in such cases for accused persons to 
have to try and account for their movements over weeks, months and often years. 
Where there has been a substantial delay in complaint, (which is often the case) - 

I understand why there is often a delay in filing complaints - 
this works greater fairness as the Accused has often lost the opportunity to provide alibi or other 
exculpatory evidence in the form of documentation or oral testimony. 
This seriously offensive aspect of the new provisions is found in sub-section (8) which provides that “a 
court cannot order the prosecutor to give a person charged with an offence . . . particulars of the sexual 
acts alleged to constitute the offence”.  This is contrary to any notion of a fair trial and the right for an 
accused to know what he is charged with so as to mount an effective defence. 
In every other criminal proceeding other than an offence under this section a person is entitled to know 
precisely what he is alleged to have done.  There is no sound reason to place an offence under s321A in 
the special category of offences where the possibility of a fair trial is simply dispensed with. 
The prohibition against the provision of particulars means that a person must go to trial not knowing 
what he has been charged with and, consequently and that he or she may not be able to prepare an 
adequate defence. 
It is (and has always been) a fundamental principle of fairness in any trial that an accused person knows 
with some particularity the allegation he or she is facing. 
Obviously, in some cases which come to court many years after the alleged commission of the offence, 
it is not possible to specify the date on which the offence is said to have occurred.  In this sort of case, 
the prosecution is at liberty to charge the offence as having occurred “on a date unknown between (for 
example) 1996 and 2001”.  Indictments regularly take this form, especially in cases involving child 
complaints. 
Section 321A requires proof of three different acts on three different days.  The current s321A (5) 
already provides that is not necessary to specify the dates or particularise the circumstances. 

It seems the proposed amendment proposes to obviate any necessity to specify the individual acts 
charged at all - a situation which is bound, in many cases, to work manifest injustice. 

Further, the proposed s321A(3) would seek to catch conduct which occurred outside the State of 
Western Australia.  There are some doubts as to whether such a provision would be constitutionally 
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valid given that the Parliament has limited power to deal with offences occurring outside Western 
Australia.   

Sub-section (6) would allow the prosecution to prefer an additional charge during the period of the 
persistent sexual conduct in question.  In our view there is some danger that a specific charge as well as 
the persistent sexual conduct charge might both be declared bad for duplicity, given that there is no 
necessity to nominate or particularise the offences giving rise to a charge under sub-section (4).  

Sub-section (11) is another significantly offensive aspect of the proposed amendment.  It proposes that 
jury members need not all be satisfied as to the occurrence of each of the sexual acts. The inherent 
unfairness in this and the dangers of this type of approach were pointed out by the unanimous decision 
of the High Court KBT v The Queen (1997) 72 ALJR 116.   

We note from the briefing notes to the Bill that this amendment is designed to “overcome the decision 
in KBT”.  In our view, there is nothing in that decision which needs to be overcome.  It is a decision of 
the High Court which ensures substantial fairness for accused persons in ensuring that a jury is 
genuinely agreed on all of the relevant elements of the offence required to be proven before convicting.   

It is submitted that any attempt to “overcome” the effect of that case is manifestly undesirable.  The 
dangers in allowing cases to go to a jury without sufficient particulars is set out by their Honours at 
page 124 of that decision where the court held  

“ . . .  there is a special danger of unfairness where as here, a crime which permits imprecise 
and general evidence to be proved is coupled in the indictment with other sexual offences 
specified with particularity.  This Court has noted the special risks of unfairness where a 
number of sexual offences are charged together . . . the dangers inherent in the possibility that 
a jury may infer guilt of several offences from the proof of guilt of one or some requires care in 
the joinder of counts . . .”   

The inherent unfairness of a provision such as s321A(11) is pointed out with precision in the joint 
judgment of Brennan CJ, Toohey, Gaudron and Gummow JJ at 119.   

It is submitted that the proposed amendment would legalise and formalise the precise unfairness and 
prejudice that the High Court has warned against in KBT.  We note that the briefing note to this bill is 
silent as to whether or not there have been any problems with the legislation in its current form i.e. is it 
commonplace that offenders are acquitted because of the shortcomings of the section in question?  In 
our experience this cannot be said, and the writers cannot recall a single instance where the legislation 
in its present form has worked any injustice in any given case.  

I do not have much more to read, but it is important to conclude the remarks in this correspondence on this 
section. 

The proposed sub-section (12) is also offensive.  It provides for an alternative verdict or verdicts where 
the “persistent sexual conduct” on three or more occasions is not proven.   

For instance, where a jury finds that only one or two of the instances have been made out by the 
prosecution they could bring in guilty verdicts on those individual counts.  

In normal circumstances there would be nothing objectionable in this.  However, as the section does not 
require dates, particulars of the circumstance or particulars of the sexual acts to be specified and given 
to the accused, the provision can only serve to work manifest injustice in every case where it is likely to 
arise.  This section, like the proposed sub-section (8) puts a person in jeopardy of a criminal conviction 
for a very serious charge of which he has been given no particulars whatever in relation to which he 
could answer the charge or mount a defence.  

I bring those concerns raised by the Criminal Lawyers’ Association to the attention of the house.   

I now refer to clause 38, which deals with the introduction of the right of appeal by the prosecution.  The 
explanatory memorandum reads - 

This clause amends section 33 in consequence to the introduction of a new right of appeal by the 
Prosecution, and retains the Court of Appeal’s power to dismiss an appeal by a Prosecutor, even if a 
ground of the appeal has been decided in favour of the Prosecutor, if the Court considers that no 
substantial miscarriage of justice has occurred, in line with Recommendation 349 of the LRCWA’s 
Review of the Criminal and Civil Justice System 1999.  

It also refers to cases of substantial miscarriage of justice in which the Court of Appeal can dismiss the appeal.  I 
will seek a response from the government of examples of cases it is hoping to overcome by this amendment and 
whether every error will meet such limitations.  It appears that minor errors of law would allow an appeal against 
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an acquittal.  A substantial miscarriage of justice should be made a component of the appeals right in the first 
instance.  The discretion given to the court of appeal in this case creates additional insecurity for the offender 
and fails to protect his or her human rights.  
Clause 43 amends the Evidence Act by proposing that the Director of Public Prosecutions be able to make 
guidelines for the exercise of appeal rights.  The explanatory memorandum reads - 

This clause inserts a new section 36BE which will allow expert opinion evidence on the subject of child 
behaviours, development and reactions to sexual abuse to be admitted in criminal proceedings against a 
person charged with sexual offences against a child.  

On this matter, the Law Society made a submission on 27 October 2006 to the Attorney General, which states on 
page 2 - 

2. In regard to amendments to the Evidence Act 1906 by inserting Section 36BE, the Society 
agrees with the Criminal Lawyers Association submission.  The following additional 
comments are made with respect to this proposed amendment.   

Juries do not need to be told by experts that children are different to adults.  Courts have long 
held, and properly so, that expert evidence of this type is inadmissible.  Juries know about the 
problems with evidence of children from their own life experience.  

One of the difficulties with calling psychological expert evidence is an inclination of the courts 
to exclude it as failing the “common knowledge” test.  Further, psychological and psychiatric 
evidence often comes perilously close to offending the “ultimate issue” rule, which may be 
impractical with this field of expertise.   

It should also be recognised that, if this amendment is made and if such evidence is regularly 
used (which is likely, given the volume of offences involved in child abuse), there will be a 
significant cost to all involved in the justice process.  The length of these types of trials will 
dramatically increase.  Accused persons will be significantly prejudiced because they will not 
have the financial resources the State has to fund such experts.  Limited Legal Aid resources 
will once again be placed under further pressure.   

On the same clause the Criminal Lawyers’ Association says in its submission - 

The Association believes that this proposal would be totally unworkable, expensive and unfair.  

It is suggested that this proposal be approached with great caution.   

Before any such amendment is enacted, it is submitted that the experience of other jurisdictions with 
this type of provision be examined carefully.   

There are some provisions to this effect which operate in the Family Court jurisdiction and would be 
worth examining before rushing in to this type of provision. 

The real problem with this type of evidence is that juries are often seduced by experts or at least tend to 
afford them weight which transcends that given to the evidence of other witnesses.  

For instance, an observation by the expert as to an otherwise normal aspect of the child’s behaviour (she 
was distant, introverted, etc and that this could indicate she had been sexually abused) goes to a matter 
of opinion which is probably not universally accepted as proving unequivocally the fact of the matter in 
issue.   

What would occur in cases such as this is that for every prosecution expert who would testify as to a 
certain feature of a child’s behaviour being consistent with the child having been sexually abused there 
would be another who would testify to the contrary.  

Cases would become in effect contests between experts.   

Trials would become significantly longer and more expensive.  Legal Aid would be required to fund 
experts in almost every sexual assault case involving children.  The foregoing is obviously predicated 
on the basis that fairness would dictate that the defence could call rebuttal evidence to evidence called 
by the prosecution.  The section as it currently stands however does not specifically empower the 
defence to call such evidence.  The briefing notes to the Bill observe that the provision would allow 
such evidence to be admitted “against an accused person”.  The Criminal Lawyers’ Association 
primary position would be that the provision should be rejected in its entirety.  In the event that it was to 
be passed in some form or other it should be made abundantly clear on its face that the defence would 
have the same right to call rebuttal evidence as the prosecution.   
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I refer to the clause that deals with the circumstances of aggravation.  The definition in the Criminal Code is not 
suitable to identify what circumstances constitute aggravation because it refers to increased penalties.  It reads -  

The term “circumstance of aggravation” means and includes any circumstance by reason whereof an 
offender is liable a greater punishment than that to which he would be liable if the offence were 
committed without the existence of that circumstance; 

It seems to me that that definition as proposed in the amendment is totally circular, which is a problem.  In 
contrast the Law Handbook of the South Australian government reads as follows -  

aggravated offence An aggravated offence occurs where the circumstances surrounding the 
commission of the crime make it more serious.  As a reflection of the greater seriousness of the offence, 
higher penalties will be applied than for the same offence without such circumstances.  An aggravating 
circumstance might be where the offender possessed a weapon at the time of the offence or had a 
particular intention in carrying out the offence (for example, as retaliation for testifying in legal 
proceedings or to intimidate a witness from testifying). It may also relate to a characteristic of the 
victim, for example, their age or particular vulnerability.  

The Greens are suggesting that the definition proposed in the bill is unsuitable.  It is worth noting that as the 
Criminal Code stands, there are extensive references in a number of sections to the circumstances of aggravation 
that could be considered.  The inclusion of a definition that is, on my reading, totally circular and does not 
provide any clarity is a problem.  There is reference in the bill to authorised and approved officers.  I ask the 
government to indicate the difference between an authorised and approved officer.  Is there a significant 
difference between the two?   

With regard to clause 25, will the government explain the practice of sequestration and the suspension of 
deliberations in others states?  With regard to clause 28, the Greens do not see a necessity for the proposed 
change.  The defence should not be limited to just stating the details of the case.  It should be able to comment on 
the onus of proof and other questions of law at the commencement of a case.  My question is: what are the 
benefits of narrowing the scope of the defence before it has led?  What is the perceived advantage?  Why has the 
minister not taken into account the concerns of the Law Society of WA?   

Discharge of Order and Referral to Standing Committee on Legislation 

HON GIZ WATSON (North Metropolitan) [7.54 pm]:  I move -  

That the Criminal Law and Evidence Amendment Bill 2006 be discharged and referred to the Standing 
Committee on Legislation to report back no later than 28 June 2007, and that the committee be able to 
inquire into the policy of the bill.   

HON SUE ELLERY (South Metropolitan - Minister for Child Protection) [7.55 pm]:  I rise to indicate that 
the government supports the referral motion.  

Question put and passed.   
 


